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RECENT CASES. 

Assault — Exemplary Damages — Implication of Malice. — Davis v. 
Collins, 48 S. E. 469. (S. C). — Collins, in carrying out a well prepared assault 
on one Goldstein, unintentionally struck, beat and bruised the plaintiff. Held, 
that it was proper to give exemplary damages, because of the general malice 
implied by law in case of such wanton actions. Gray, J., dissenting. 

If a person do one wrong, intending to do another, he is, as a general rule, 
punished for the wrong done as the substantive offense. Bratton v State, 10 
Humph. 103 ; State v. Meadows, 18 W. Va. 658. It will be noted that this 
theory seems to have arisen only in criminal law. However, exemplary 
damages are recoverable in addition to compensatory damages, when it 
appears that the defendant was actuated by malice, and a total disregard of 
laws, and that the plaintiff was in no wise to blame. Cook v. Ellis, 6 Hill 
466; Causee v Anders, 4 Dev. and B. 246. Also, where the assault is of a 
grievous or wanton nature, manifesting willful disregard of the rights of 
others, actual malice need not be shown to entitle the aggrieved party to 
exemplary damages. Borland v. Barrett, 76 Va. 128. The decision of this 
case on these two principles gives a principle in civil assault, almost identical 
with that, stated at the beginning of this comment, in criminal assault. 

Bank — Lien on Funds— Refusal to Pay Check. — Callahan v. Bank 
of Anderson, 48 S. E. 293. (S. C). — When a bank refuses to pay a check 
drawn by a depositor in favor of a third person, having applied the fund on 
deposit in the extinguishment of past due claims against the depositor, held, 
that, in the absence of notice of such application to the depositor, the bank is 
liable to him for the resulting damages. By a divided court. 

The general rule that a bank has a right to set off any funds of a depositor 
against any claim it may have against him no doubt had its origin in the lien 
given by the law merchant to a bank upon securities upon which it had 
advanced money. Brandas v. Barnet, 12 CI. & F. 787. When the doctrine 
of set-off between mutual debts became established, this right of the bank 
found its basis also in the relation of depositor and creditor created by a 
deposit. Lamb v. Morris, 118 Ind. 179. In either view it is difficult to see 
what place in the doctrine notice can have. The bank may apply the funds of 
the depositors at once. Muench v. Bank, 11 Mo. App. 194; Wyman v. Bank, 
181 111. 279. Regarded on the lien theory, this seems to result from these 
principles: the holder of a common law lien had no right to dispose of that 
upon which it existed. Doane v. Russell, 3 Gray 382 ; but, if he did, in a 
suit for conversion he could set off the amount of his lien. Briggs v. R. Co.< 
6 Allen 246; Jones, Liens, p. 1034; as applied to a money deposit, the result 
would be as tho' an immediate application of the fund had been made. On 
the basis of the set-off doctrine, the debt to the depositor at any one time is 
for the balance of the credit over the debit. Goldthwait v. Day, 149 Mass. 
185; Tomkinsv. Willshear, 5 Taunt. 431. And other cases have disregarded 
the element of notice. Wyman v. Bank, supra. 



